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INTRODUCTION


A Freight Forwarder needs to count on businesses from all around the globe that are entrusted with ensuring that his goods reach every area agreed upon with his client at the place of origin, by hiring the appropriate modes of transport at the location concerned for each delivery and for other additional services.  The Freight Forwarder may then open branches in every country in which he operates, or subcontract a local Freight Forwarder to carry out said tasks.  The latter option is the most common operational form among global Freight Forwarder’s.


When this collaboration is no longer intermittent but becomes habitual, the Freight Forwarder at the place of destination becomes the correspondent of the Freight Forwarder at the place of origin, and he arranges the transportation of the former in his country.


As a result, the Correspondents’  Agreement is the  Agreement in which the Freight Forwarder at the place of destination and the Freight Forwarder at the place of origin give expression to the way in which they are going to collaborate.  


Although in practice it is a frequently used  Agreement, there is no template or universal model Correspondents’  Agreement of which parties thereto, from all over the world, may avail themselves, and thus avoid frequently complex negotiations.  Above all, certain aspects remain unclear which, if it comes to it, may be crucial for the avoidance of litigation and costly proceedings.


In addition, the use of a universal model for Correspondents’  Agreements may contribute, as far as the mandatory rules of international conventions or applicable national laws permit, to standardising the position of both correspondents wherever they may be located, which is a factor of some significance in maintaining an equilibrium and conditions of equality between the same.


Therefore, a template or model Correspondents’  Agreement will not only act as a reminder of those legal and technical matters which must be taken into account when choosing and hiring a correspondent, but it will also involve giving certainty and security to relationships that are crucial in performing the Freight Forwarder activity.


Specifically in view of the above, the  Agreement has been divided into two parts.  The first part relates to the actual contractual clauses, which usually remain unchanged for the term of the correspondents’ relationship, and the second part refers to the technical procedures and conditions, which are incorporated into the  Agreement as an Appendix in order to permit the periodical updating thereof, and bearing the interests of the parties and changing circumstances in mind.   Nevertheless, this second part is also included in the recitals of the correspondence and it has the same binding effect as the first part.


Finally, it must be remembered that, in the process of bringing to an end the cycle relating to Freight Forwarding activity, a Model  Agreement between correspondents was one of the items that did not figure among FIATA’s legal documentation, and that the introduction and difussion of the same may help some countries to be aware of, and more accurately define, the concept of the Freight Forwarder and the role of this latter in logistics and in the international distribution of goods. 








Manuel M. Vicens







         Vice-President of the

                                                                                  ABLM of FIATA



PART I

EXPLANATORY NOTES ON THE CONTENTS OF THE MODEL CORRESPONDENTS’  AGREEMENT.

Clause 1:

Definitions


Clause one deals with the definition of concepts in the Freight Forwarding activity, both in respect of the Freight Forwarder and of his correspondent. Its contents are directly influenced by the “FIATA Model Rules for Freight Forwarders Services” and as far as is possible it is concerned with making a general commentary on the objective and subjective scope of the  Agreement. If the parties arrive at an  Agreement and there is a customary or common legal commercial definition between them on the matters to which clause one refers, then there will be no problem with that definition replacing those of the Model  Agreement. Finally this clause specifies what is  to be understood by the expressions  “in writing” and “medium that guarantees that in normal circumstances the document will be received” used in the  Agreement, which might be interpreted differently in the various geographical areas to which the effects of the  Agreement extend

Clause 2:

Subject matter of the  Agreement


The most important thing about this clause is that one of the most significant aspects of the correspondents’ relationship is specified therein, which is that the parties that are included in the same do not act as agents or representatives of one another, but as Freight Forwarder’s, except when there is an Agreement to the contrary.  That is, the correspondent forms part of the transportation chain that links the geographical areas covered by the Correspondents’  Agreement. And in his professional capacity he acts as a Freight Forwarder providing his services in the place or geographical area that is assigned to him under the  Agreement.


In addition, the meaning of the expressions “representative” and “agent” is not always the same in the various legal systems, which is why it is advisable not to use these terms to refer to the Freight Forwarder that acts as the correspondent of the other Freight Forwarder, unless the parties so agree.

Clause 3: 

Geographical area


The geographical area in which the Freight Forwarder that acts as the correspondent of the other Freight Forwarder must engage in his activity is a matter that has to be taken very much into account in all Correspondents’  Agreements, and for this reason it must be established with the highest degree of detail and accuracy.  There is no inconvenience at all in acting as a correspondent of the other Freight Forwarder in more than one place, even if the various places are located in different countries.  Nevertheless, it is recommended that in principle every Correspondents’  Agreement should correspond to only one country, since  major differences may exist with regard to the mandatory provisions of an international  convention or applicable national law between different countries. This is a circumstance that could break the balance equilibrium herein if an  Agreement that was entered into covered the activity of correspondents in several countries.


Clauses two and three are intended to ensure that the parties act as correspondents for each other, but there are no obstacles, even though from the technical and financial point of view a provision allowing only one of the parties to act as a correspondent of the other may not be recomended, in which case such provision would have to be expressly agreed by means of the addition of a relevant clause dealing with this possibility.

Clause 4:

Material scope


In accordance with the needs of the parties and what is appropriate for them, Clause 4 develops and specifies those items or aspects of the Freight Forwarding activity that should constitute the subject matter of the Correspondents’  Agreement.


The contents of this clause must be supplemented by the specifications of the Appendix in respect of technical procedures and conditions, which contain other aspects of a instrumental rather than a substantive nature that must also be included in this type of  Agreement. 


In order to describe the material scope of each  Agreement it has been suggested that the parties should cross the box referring to traffic and services which has been reserved for that purpose, and should list in the box left blank those other services for which provision is not made in the model  Agreement but to which they wish to extend the collaboration.


Finally, paragraph 3 of the clause reasserts what has already been stated in so far as none of the parties may represent or act as an agent of the other, subject to an express  Agreement to the contrary.  

Clause 5:

Duration of the  Agreement


With regard to the duration of the  Agreement, three options have been provided  in order that the parties may select the one that fits in best with their interests.


Option A establishes an indefinite duration for the  Agreement from the date of execution thereof, or from the date that the parties deem to be more appropriate, although in compliance with the universally accepted  principle that no one can be permanently or perpetually bound by another, it is established that the parties may unilaterally withdraw from the  Agreement at any time, by written notice forwarded to the other party through a medium that guarantees that in normal circumstances the document will be received by the other party. For the purpose of avoiding an unexpected breach of contract, which is naturally harmful for the party that would have wished to have observed the  Agreement, a prior notice period of one month is established which may be increased in accordance with the time that the  Agreement may have already lasted.


Option B provides that a specific period must be agreed  for the duration and for  the entry into force of the  Agreement, and for the automatic extension of this once the term set forth has expired, unless one of the parties notifies the other party  in writing of his wish not to extend or renew the  Agreement , likewise by a system that ensures that in normal circumstances the notice will be received, subject to a notice period to be freely agreed upon by the parties and which may also be subordinated to the time that the contract may have already lasted.


Finally, option C is the option that envisages a lesser obligation between the parties, and it is therefore the option that, in accordance with clause 21, is deemed to be applicable in the event that no other option has been selected.  


The  Agreement incorporates some boxes that must be ticked in order to indicate the effectiveness of the various temporary alternatives for which provision is made in the three options.

Clause 6 and 7:

Exclusivity

Non-competition

These clauses are closely related.  The former allows the parties to decide whether or not their correspondents’ relationship is going to be exclusive, whilst the latter clause clarifies what the scope of the exclusive or non-exclusive clauses will be.  In this respect, the Model Correspondents’  Agreement will abide by the general principles that usually govern international commercial  Agreements in this field.    


In addition, boxes are provided  herein so that the options set forth in the  Agreement may be selected.

Clause 8:

General duty to act in an appropriate manner

The contents of this clause are aimed at ensuring that the conduct of the parties does not breach the law and that such professional rules as may respectively be applicable to them are observed. Moreover, and for the same purposes, those practices and customs frequently observed by the parties are taken into account, since an action that is often repeated and frequently observed ends up being inferred by the contracting parties, who are logically bound thereby.   Finally, the duty incumbent on the parties to supply information in a timely manner in order that they may help each other to comply with their obligations under the  Agreement is nothing more than a contributory provision established so that the  Agreement may maximise its effectiveness.  

Clause 9:  

Confidentiality


One of the characteristics that must accompany collaboration  Agreements is confidentiality, and even more so when the  Agreements will have a prolonged effect in the future, as is the case with a Correspondents’  Agreement. Clause 9 sets out to satisfy precisely such a requirement.  By virtue of this clause all the information connected with the first party, and of which, pursuant to this  Agreement, the other party becomes aware, must be deemed to be confidential information, except for that data expressly exempted from confidentiality by an express  Agreement.

Clause 10:

Place of performance of the payment obligations arising from the  Agreement


In contractual matters the place where the obligations are to be performed may determine the legal jurisdiction for claiming performance thereof.  If in some cases the verification of that place does not usually cause problems, when it is a question of the performance of payment obligations such problems usually arise because the creditor claims that the place of payment or performance should be his residence and the debtor claims that it should be his own residence. So, in order to put an end to such problems, which can be even more marked in a Correspondents’  Agreement between Freight Forwarder’s due to the multiplicity of payments and collections that usually take place in both directions, the Model  Agreement has provided for the possibility that the parties may state, in a specific and concrete manner, the place of performance of the monetary obligations, unless the parts prefer to leave this determination to be decided under the law applicable to the  Agreement, as specifically defined in accordance with clause 20. 

Clauses 11 and 12:

Internal and external liability


The liabilities enforceable between those parties bound by a Correspondents’  Agreement may be of two different types depending on whether they originate from an internal claim brought by one of the parties against the other for non-performance or defective performance of his obligations under the  Agreement, or from an external claim brought by a third party for whichever of the parties may have performed all or part of the services with which the Correspondents’  Agreement is concerned.   

A)  Internal Liabilities

Clause 11 refers to internal liabilities and three options have been designed in respect thereof from which the parties may make a selection in accordance with their preferences or, where appropriate, the law applicable to the  Agreement. 


Option A is based on the ordinary negligence, understanding for negligence the failure to exercise the standard of care that a reasonably prudent person would have exercised in a similar situation.  Option B is likewise based on negligent  liability but the burden of proof is inverted (alleged tort).  And option C contains the principle of causal liability (objective liability), although it is subject to a logical exemption for acts of God and other events beyond the control of the contracting parties. 

B)  External liabilities


When liability is external or it originates from the claim of a third party recipient of the services with which this Correspondents’  Agreement is concerned, it is established that the contingent or subsequent liability of any of the parties in respect of the other may only be enforced under those same terms and conditions and restrictions as may have affected the third party claimant.  In addition, and for the purpose of avoiding claims between parties, provision has been made so that party which may have been omitted from said claim by the third party must nevertheless adopt all such able measures  in order to preserve the rights of the other party to repeat its claim against whosoever is responsible for the damage inflicted, which has been claimed for by the third party.

Clause 13:

Voidance of the Agreement


This involves the application of the widely accepted principle that you do not have to keep your word to someone who has already broken his.


Nevertheless, such power to cancel the contract has only been designed subject to a double guarantee, which is that the parties may only act when dealing with contractual breaches that they may have classified beforehand in the  Agreement as serious, or if appropriate, where there are repeated minor breaches of the same contractual clause. The desire to cancel the  Agreement must be stated to the other party subject to the minimum notice period that is also to be agreed upon in the  Agreement. 

Clause 14:

Repudiation  of the  Agreement


Whereas the voidance of the Agreement is in some ways based on the presumption that contractual non-compliance has been the wish of the party that has failed to comply with the  Agreement, repudiation of the same is based on a different supposition.  It is based on the supposition that after the  Agreement has been entered into, certain acts with which it is not concerned, but which prevent compliance with the  Agreement on the terms provided for therein, may have taken place.  A change in ownership, control and / or management of one of the parties may be included in this supposition, since such contingencies, which are also not a concern of this  Agreement, may have a decisive influence on the confidence that must preside over all correspondence relationships.  Nevertheless, a lawsuit will only be brought in respect of the latter if the party that has not suffered changes in ownership, control and / or management of the company invokes said circumstances against the other party.  


Finally, when a party that is availing itself of a repudiation of  Agreement has proceeded without having any clear facts and circumstances that certify the repudiation, he must pay an indemnity in respect of damages caused to the other party coming from early termination of the  Agreement.  This indemnity would consist of a certain percentage of the business generated before the repudiation  freely chosen by the parties.

Clause 15:

Conduct of the parties during notice periods


The provisions of this clause expressly reflect that although good faith and honesty in the performance of  Agreements are always enforceable, they may require more rigorous enforcement at those times when one party might harm the interests of the other party more easily, which is the case prior to unilateral withdrawal or early termination of the Correspondents’  Agreements.  In this context, it has been established that during the notice periods that precede unilateral withdrawal or early termination of the  Agreements, the parties must terminate and settle their outstanding transactions and reconcile their accounts, since if these aspects of the correspondents’ relationship are not completed they cannot be deemed to have definitively terminated.  

Clause 16:

Return of documents and use of logos and trademarks on expiration of the  Agreement


The contents of this clause are nothing more than a logical consequence of the expiration of the Correspondents’  Agreement, which in this particular respect is no different to other contractual relationships with a similar content.

Clause 17:

Interpretation


It is very advisable that a Model  Agreement intended to be used on a global scale should contain some guidelines in respect of the interpretation of its clauses to which the parties and, if appropriate, the arbitrators and courts may refer in order to settle such disputes as may arise in the application thereof. It is probable that in countries with a codified system of law they would be superfluous, since almost all commercial law codes usually contain interpretative rules in respect of contracts.  However, in view of the universal vocation of the Model  Agreement dealt with herein, it seems to be appropriate that some provisions should be inserted into the model itself regarding the interpretation of the contents thereof.  Moreover, this is a practice that has been followed in some international  conventions by establishing uniform rules for certain  Agreements, as, for example, in the United Nations Convention on the International Sale and Purchase of Goods, signed in Vienna, on April 11th, 1980.


For this purpose the following interpretative guidelines have been incorporated into the  Agreement:  

* 
The first guideline reminds us that you have to take into account the frequently international nature of this type of  Agreement in the interpretation thereof; likewise there must not be different interpretations and applications of its clauses in the various countries in which it may take effect, and, above all, there must be a warranty of good faith in respect of all of the actions.

* 
The second guideline summarises another generally accepted principle which is that intention must prevail over words, provided that that intention has been made known to the other contracting party or it is an intention that could be attributed to a reasonable person of the same status.  

Clause 18:

Time bar


Although a clause concerned with the time bar cannot be classified as being essential since  the time bar itself will be governed by the law that is applicable to the whole of the  Agreement or, failing this, to the specific obligation that is subject to the claim,  it seems appropriate to make an express reference to the same, in view of its importance and because of the need to avoid misunderstandings in respect of such a significant matter.   

Clause 19:

Arbitration and jurisdiction


In order to resolve any lawsuits arising from the  Agreement, this clause offers the parties two alternatives.  On the one hand, the parties may submit themselves to the arbitration of FIATA in accordance with own arbitration rules thereof established for  its individual members (“Arbitration Court Rules of FIATA for Individual Members”).  And on the other hand, the parties may refer them to the ordinary courts of the country whose laws govern the  Agreement or, failing that, whose laws govern the specific obligation with which this lawsuit is concerned.  The link that is established between governing laws and court jurisdiction tends to avoid the possibility that might otherwise occur under the  Agreement, of competent courts having to apply and make a ruling in accordance with, what for them, would be foreign law.


In the event that the parties choose the FIATA arbitration they must also carry out all such steps as may be necessary so that the arbitration may take place.

Clause 20:

Governing Law


In principle, the law governing the whole of the  Agreement will be the law that the parties have expressly chosen.


Where no choice has been made, it has been esteemed that the observance of the principles of legal certainty and security, which must preside over all contractual relationships, and in particular those arising from Correspondents’  Agreements, require the establishment of a mechanism in order to determine the applicable law in each case.  For this purpose, and since there are no objections to the fact that a specific law may govern a part only and not the whole of the  Agreement  --as is laid down for example in Article 3 of the 1980 Rome Convention on the law governing contractual obligations provided for by the  High contracting parties of the Treaty establishing the European Economic Community--, it has been established that in the absence of a governing law applicable to the whole of the  Agreement and chosen by the parties, each step and/or obligation that arises from the  Agreement will be governed by the mandatory law of the place in which each step and/or obligation must be carried out and / or performed and, in the alternative, in accordance with the mandatory law of the place of residence or the place of the main establishment of the party that has to fulfil or perform the same.  This solution accords with international practice on laws applicable to contractual matters, which considers that the places where the services of an  Agreement are carried out and performed, and the place of residence or main establishment of the obligor, are those that are closer to the part of the Agreement that must be accomplished.   

Clause 21:

Laws that cannot be derogated 
This rule has been established as a reminder.  It is unquestionable that the mandatory provisions of the international conventions or of those national laws which, for whatever reason, have to be applied to all or part of a Correspondents’  Agreements, must prevail over the clauses thereof, since these clauses cannot be derogated or render without effect said provisions without breaching them.  

Clause 22:

Application of the  Agreement’s optional clauses

It might be difficult, or the parties may simply not wish, for whatever reason, for the parties to select from among the different options contained in clauses 5, 11 and 23 of the  Agreement, due, for example, to the difficulty of arriving at an  Agreement during the contractual negotiations.  In this case, and in order to avoid the subsequent insecurity that would be caused by a failure to select an option, it will be deemed that the contracting parties have selected that option which represents a lesser obligation or a lesser degree of complexity in their contractual relationship.  Those options are determinated in this clause.

Clause 23:

Appendix on technical procedures and conditions

As is evident, the Appendix on technical procedures and conditions forms part of the  Agreement and has the same effect.


Nevertheless, the fact that the technical procedures and conditions may be submitted to such changes as it may be necessary to introduce in order to improve the correspondents’ relationship, precisely because of their technological and instrumental nature, is why they appear in an Appendix to the actual  Agreement.  It will also facilitate their adaptation to the new circumstances without the need to change the main  Agreement.   Nevertheless, as such adaptations or modifications must be made without affecting the rights of the parties, it has been provided for that they should not have retroactive effect.

Clause 24:

Text of the  Agreement


This is a clause that is easy to understand.  Its purpose consists of making the value of different counterparts of the  Agreement clear depending on whether one (option A) or several (option B) languages have been used in its drafting thereof.  It also makes clear how many counterparts of the  Agreement have been issued for each one of the parties in respect of the latter case.

PART II

EXPLANATORY NOTES TO THE APPENDIX ON TECHNICAL PROCEDURES AND CONDITIONS


Unlike the actual  Agreement, the Appendix on technical procedures and conditions does not require a clause by clause explanation since the matters dealt with therein are already very well known by those persons that pursue the Freight Forwarding activity.  


In addition, unlike the  Agreement, rather than creating obligations between the parties, the contents of the Appendix are intended to act as a reminder of those issues which have to be taken into account upon the establishment of a correspondents’ relationship. This is why it is manifestly descriptive and it also dispenses with offering additional or supplementary explanations in respect of the clauses thereof.   


A caution should also be given that the technical procedures and conditions of the Appendix are likely to be replaced by other procedures and conditions, freely decided upon by  the parties, in addition to being extended and modified in accordance with the circumstances of each case, since the contents of the Appendix are intended to be much more open and flexible than those of the  Agreement itself (for example, there will be no point in referring to the currency exchange between correspondents from countries located in the Euro zone).


Finally, for those that wish to use the procedures and conditions of the Appendix in the manner for which they have been designed, we should be reminded that in some cases, and specifically in currency and billing matters (clause 5) and in insurance issues (clause 9), two options are provided for from which the parties may select the one that they deem most suitable.  Whenever necessary, the clauses of the Appendix incorporate the relevant boxes so that they may specify the information or the appropriate alternative. 

PART III

FIATA MODEL CORRESPONDENTS’  AGREEMENT

In __________________________ (city and country), on ___________ of ___________,   _____________ (day, month and year).

Between:

(Contracting party)_________________________________________________,

(Full address)_____________________________________________________,

represented by (name, official post and deed or document that evidences the post and / or representation) _________________________________________________________,

And

(Contracting party)________________________________________________,

(Full address)_____________________________________________________,

represented by (name, official post and deed or document that evidences the post and / or representation) _________________________________________________________. 

Both parties, referred to in the  Agreement as “the parties” or “correspondents”, establish a correspondents’ relationship which will be governed by the following 

C L A U S E S

1. Definitions


In this  Agreement the following words and expressions have the following meanings:

* Freight Forwarding activity means those services of any kind relating to the carriage, consolidation, storage/hauling, packing or distribution of the Goods, as well as ancillary and advisory services in connection therewith.

* Freight Forwarder means any natural or legal person who pursues the Freight Forwarding activity as a profession subject to the regulations applicable in the place where he is engaged in said activity.

* Correspondent means the Freight Forwarder that at a specific point in the territory, or in a specific geographical area, habitually undertakes those services linked to the activity of the other Freight Forwarder located elsewhere.

* The expression “in writing” includes, in addition to the ordinary messages in paper format, telegrams, telexes, faxes and electronic or data transmissions.

* The expression “medium that guarantees that in normal circumstances the document will be received” includes a certified letter with acknowledgement of receipt, a bureau fax, special messaging services and certified electronic mail.   

2. Subject matter of the  Agreement

Within the geographical area determined by the following clause, the parties, in their capacity as Correspondents, will mutually and habitually deal with those services linked to the activity of a Freight Forwarder carried out by the other party referred to herein, under the terms and conditions established in the same, in order to promote the prosperous development and appropriate expansion of their respective activity as Freight Forwarder’s.

3. Geographical area


The target area of the parties is as follows:

(name of the Freight Forwarder)__________will act in ________as correspondent for _______. 

(name of the Freight Forwarder)__________ will act in ________ as correspondent for _______.

4. Material scope

4.1 – Collaboration in the aforementioned areas will include traffic volume for 

· truck

· railway

· ship

· aircraft

between _______and  ________ and it will be extended to all the technical procedures and conditions connected with the same and which are listed in the Appendix to this  Agreement. 

4.2 – Moreover said collaboration may be extended to the following services:

· projects

· official cargos including military cargos and arms and ammunition

· samples and displays

· perishable goods

· transportation of works of art

· liquid and bulk goods

· textiles / draped garments

· heavy and special transportation

· removal / transfer of goods and personal belongings

· dangerous goods

· NVOCC

· storage

· _____________

4.3 – Apart from the provisions of this  Agreement and the Appendix on technical procedures and conditions, no relationships between the parties will be created apart from that of separate and independent Freight Forwarder’s, and none of them will be authorised to represent, act, or assume obligations for or on behalf of the other party except where one of them has been expressly and specifically authorised in writing by the other party.  None of the parties will have a general authority or agency to act on account of the other party and none of the parties will represent or hold out to third parties that he holds a general authority or agency.
5. Duration of the  Agreement

Option A

5.1 – This  Agreement has been entered into for an indefinite period and will take effect on:

· the date of execution 

· the  ________.

5.2 – Notwithstanding the provisions of the foregoing paragraph, any of the parties may at any time unilaterally withdraw from the  Agreement by means of notice in writing forwarded to the other party through a medium that guarantees that in normal circumstances the document will be received, issued one month prior to the date on which withdrawal is to take effect.

5.3 – In the event that the  Agreement has lasted for more than _________ 

· months

· years

the deadline for prior notice provided for in the foregoing paragraph will be increased by __________

· days

· months.

Option B

5.1 – This  Agreement has been entered into for  ________

· months

· years,

and it will take effect

· on the date of execution hereof

· on _____.

5.2 – The  Agreement will automatically be renewed for rolling periods of  _______

· months

· years,

unless one of the parties decides not to renew it by forwarding notice in writing to the other party through a medium that guarantees that in normal circumstances the document will be received subject to a notice period of not less than ________

· days

· months.

5.3 – In the event that the  Agreement lasted more than _________

· months

· years,

the period for prior notice provided for in the foregoing paragraph will increase by ___________

· days

· months.

Option C

 This  Agreement is entered into for __________

· months

· years,

and it will take effect

· on the date of execution hereof

· on _____.

6. Exclusivity


For the term of this  Agreement collaboration between the parties will be deemed to be 

· exclusive

· non-exclusive.

7. Non-competition

Option A (only for exclusivity  Agreements)


For the term of this  Agreement none of the parties may cooperate or carry out on their own behalf, in the geographical area reserved for the other party defined in clause 3, activities that directly or indirectly compete with those of the aforementioned other party in connection with the services and activities referred to in clause 4 and in the Appendix of this  Agreement. 

Option B (only for non exclusivity  Agreements)


For the term of this  Agreement, and without prior notice in writing to the other party sent by a medium that guarantees that in normal circumstances the document will be received, none of the parties may cooperate or carry out on theirs own behalf, in the geographical area reserved for the other party defined in clause 3, activities that directly or indirectly compete with those of the aforementioned other party in connection with the services and activities referred to in clause 4 and in the Appendix of this  Agreement. 

8. General duty to act in an appropriate manner.

8.1 – Both parties undertake to observe the obligations of this  Agreement, as well as to act in accordance with the law and such professional rules as may be applicable to them.

8.2 -  The parties will likewise be bound by any practice that they may have agreed upon and by any frequently observed customs that they may have established between themselves, in respect of aspects not provided for in this  Agreement or in the Appendix on technical procedures and conditions.

8.3 – Each party must supply to the other party, in a timely manner, and at his own cost, any information that may help the other party to comply with his obligations under this  Agreement. 

9. Confidentiality

9.1 – For the term of this  Agreement and following the same, the parties agree not to disclose to third parties any financial, commercial, or technical information, or any other confidential information about the other party of which they have become aware by virtue of the correspondence herein.

9.2 – In principle, all information relating to this  Agreement will be deemed to be confidential, except for such specified information as the parties may expressly exclude from confidentiality.

10. Place of performance of the payment obligations stemming from the  Agreement 


The place where the payment obligations for all balances and amounts that one party owes the other party under this  Agreement is to be performed will be the  :   

· the one which corresponds under the law applicable to the contract, as specifically stated , by the parties, in accordance with clause 20.
· the place of residence,
· main establishment
· of the debtor
· of the creditor,
11. Internal liabilities

Option A

Each party will be liable for damages stemming from his active or passive negligence, as well as for the one of his employees or agents in the performance of their duties, or for the one of any other person whose services he may engage for the performance of this  Agreement, when that person acts in compliance with the order that has been given to him, as if such active or passive negligence were the party’s own.  

Option B

11.1  -  Each party will be liable to the other party for damages stemming from his active or passive negligence, as well as for those of his employees or agents who are performing their duties, or for any other person whose services he may engage for the performance of this  Agreement when that person acts in compliance with the order that has been given to him, as if such active or passive negligence were the party’s own.  

11.2  - Nevertheless, the parties may escape the liability that the foregoing paragraph refers to by proving that there was no fault or negligence on their behalf or on behalf of their employees, agents or persons whose services they may have engaged.   

Option C

11.3 – Each party will be liable to the other party for the damages stemming from their actions and / or omissions, as well as for those of their employees or agents who are performing their duties, or for those of any other person whose services it may take on for the performance of this  Agreement where that person acts in compliance with the order that has been given to him, as if such actions and / or omissions were the party’s own.  

11.1  - Nevertheless, the parties may escape the liability that the foregoing paragraph refers to by proving that the cause of the damages incurred were circumstances that could not be foreseen, or that were inevitable. 

12. External liabilities

12.1  - When liability originates from a claim brought by a third party, and liability in respect of said third party was restricted or limited by virtue of an applicable international  convention or a mandatory national law, the same restriction or limitation will govern the liability to be demanded by one contracting party from the other party, the origin of which is that same third party claim.

12.2  - In the claims brought by a third party against one of the parties herein, the other party must take all such measures and steps as are within its scope in order to preserve the right of the party against whom the third party may have aimed its claim, to in turn bring a claim or repeat a claim against the appropriate person. 

13.  Voidance of the  Agreement 

13.1 - Notwithstanding the provisions in respect of the duration of the  Agreement, the parties may terminate the  Agreement early by means of notice in writing issued to the other party through a medium that guarantees that in normal circumstances the document will be received subject to a notice period of not less than ________

· days

in the event of a serious breach by the other party of his obligations.

13.2 - The parties will deem infringement of Articles _____of the  Agreement to constitute a serious breach.  In addition, the reiterated breach of a contractual clause will be deemed to constitute a serious breach if a written request has been issued to the other party through a medium that guarantees that in normal circumstances the document will be received, protesting said breach.

13.3 – The provisions of this clause must be regarded without prejudice as stated previousin in clause 11.

14. Repudiation of the Agreement
14.1   -  The following are exceptional circumstances that authorise a repudiation of contract without the need for prior notice:

a)  Bankruptcy, suspension of payments, moratoriums, receivership, liquidation and, in general, any other type of bankruptcy proceedings.

b)  Any other circumstances that might impede performance of the other party’s contractual obligations, as for example the failure to agree on the annual revision of tariff.

c) The change in ownership, control and / or the management of one of the parties, if the other party asserts this circumstance. 

14.2   -  By invoking those circumstances expressly stated in the foregoing paragraph a breach of contract will always take place, but the party that may have proceeded without sufficient reason must indemnify the other party for the damages incurred.

14.3 – This indemnity will consist of________   per cent of the business coming from  the contract before its repudiation.

15. Conduct of the parties during the notice periods

15.1  -  During the notice periods prior to unilateral withdrawal or early termination of the  Agreement, the parties must act with complete honesty and good faith until termination of the  Agreement actually takes place.

15.2  -  Likewise, during the notice period the parties must terminate and settle their outstanding transactions and reconcile their accounts.

16. Return of documents and use of logos and trademarks on expiration of the  Agreement

16.1 -  Upon termination of the  Agreement, for whatever reason, the parties will return the materials and documents to each other that they may have received from the other party.

16.2-  In addition, the parties will stop making use of the trademarks and logos that they may have used during the term of the  Agreement and which did not belong to them.

17. Interpretation

17.1  -  In the interpretation of this  Agreement its frequently international nature and the need to promote the uniform application thereof in the geographical area described in clause 3 will be taken into account, as well as the need to ensure that good faith and the performance of the obligations therein are respected.

17.2  -  For the purposes herein, the representations and other acts of the parties must be interpreted in accordance with their intention when the other party knew or could not have been unaware of what that intention was.

17.3  - If the foregoing paragraph is not applicable, the representations and other acts of a party must be interpreted in accordance with the meaning that a reasonable person with the same status as the other party would have given them in the same situation. 

In order to determine the intention of a party or the meaning that a reasonable person would have found, all the relevant circumstances of the case must be duly taken into account, and especially negotiations, any practices that the parties may have established among themselves, and the customs and subsequent behaviour of the parties. 

18. Time bar
The time bar will be governed by the laws applicable to the  Agreement or, failing this, by the conduct and / or specific obligation that is the source of the claim in accordance with the provisions of clause 20.

19. Arbitration and jurisdiction

19.1   -  The disputes that may arise between the parties stemming from or connected with this  Agreement will be resolved:  

· by means of arbitration conducted by FIATA in accordance with the  “Arbitration Court Rules of FIATA for Individual Members”

· by the ordinary courts of the country whose law governs the conduct and / or specific obligation that has lead to the dispute in accordance with the provisions of clause 20.

19.2  -  In the event that the parties decide that their disputes should be submitted to the arbitration of FIATA, they covenant hereinafter to take all such steps as may be required and to execute all such documents as may be necessary so that arbitration may take place, including all such arbitration clauses as may be appropriate.

20. Governing Law

20.1 -  The Law governing this Agreement will be the Law of  _________.

20.2 -  In so far as the Law governing this  Agreement may not have been chosen in accordance with the foregoing  paragraph, the Law governing the place in which each procedure and / or contractual obligation must be executed and / or performed will apply, or, failing this, the Law of the place of residence or of the main establishment of the obligor will apply for execution or performance thereof.
21. Laws that cannot be derogated

The clauses of this  Agreement will only take effect in so far as they are not contrary to the mandatory provisions of any of the international  conventions or national law governing all or part of the  Agreement in the place in which said clauses ought to become effective.

22. Application of the  Agreement’s optional clauses

22.1  - The alternative contained in option C of clause 5 herein, will be applied if the parties fail to select any of the other two alternatives set forth under letters A and B of the same clause.

22.2  -  The alternative contained in option C of clause 11 herein, will be applied if the parties fail to select any of the two alternatives set forth under letters A and B of the same clause.  

22.3  -  The alternative contained in option A of clause 24 herein, will be applied if the parties fail to select the other alternative set forth as option B in the same clause.

23. Appendix on technical procedures and conditions

23.1 -  The Appendix on technical procedures and conditions is deemed to form part of the  Agreement, and therefore has the same effect.

23.2 -  Nevertheless, from time to time the parties may introduce into the Appendix such additions, modifications or derogations as it may deem appropriate, and which will take effect on:

· the date of execution thereof.

· the __________ .

23.3  -  In any event, the additional, modified or derogated technical procedures and conditions will not affect the steps taken prior to its entry into force. 

24. Text of the  Agreement and of the Appendix on technical procedures and conditions

Option A


The  _____ version of this  Agreement and of the Appendix on technical procedures and conditions is the only text that evidences the contents of the  Agreement and the Appendix, and from which _______ counterparts with the same effect have been drawn up.

Option B

24.1  -  This  Agreement and the Appendix thereof on technical procedures and conditions have been drawn up in _____ versions: in  _____ and in  ​​​​​​____.  In the event that any dis Agreements should arise in respect of the contents thereof, the ____ version of the  Agreement and of the Appendix will be the one that prevails.

24.2   -  ______ copies of each of the versions will be made _______ for each of the parties.
Signature of the representatives of the parties

PART IV

APPENDIX ON TECHNICAL PROCEDURES AND CONDITIONS

1.Sales and commercial action

1.1  Both parties will provide an appropriate sales team and service in their respective areas of activity, in accordance with market trends, the preservation of transactions/ existing clients and the acquisition of new businesses.  It has also been agreed to coordinate and carry out common sales actions in the respective areas. 
1.2  Any joint commercial initiative such as advertising, brochures, etc., must be agreed upon beforehand and will be paid for in the following manner:

· each party will pay for promotional activities in his own territory.

· both parties will pay for promotional activities for _.   

1.3  Both parties undertake to discharge as quickly as possible all technical or commercial questions or questions of any other nature that might favour obtaining new clients and / or new transactions.

1.4   It has been agreed that _________ times a year, on a regular basis, the sales managers for each party should contact each other in order to revise the actions that have been undertaken, are underway, or have terminated, and in order to prepare new actions. 

2. Transportation orders


All sales initiatives and transportation orders must be treated in the appropriate manner and the reply or provisional report must be given to the party that requires it in observance of the following time limits:  

a)    sales initiatives:   within __________working days

b)  transportation orders: within __________ working days

3. Apportionment of income and expense

The following have been agreed upon:

· pool tariffs

· shared accounts

· apportionment of proportional traction costs

· fees in respect of ______

· ____________

4. Factorisation and setting of tariffs

4.1 -  Costs of departure from and / or entry into a country   __________
a)  
They include:

· national transportation

· deliveries

· collections

· costs under the internal rules of the country

· ___________

b)  Weight / volume relationship _______

4.2 -  International transportation (in both directions)

a)  Includes:

· international transportation

· ___________

b)  Weight / volume relationship _______

     4.4 -  Resultant tariffs

a) National or local tariffs ___________

b) International tariffs ______________

4.5  -  Grossing up

The following grossing up will be carried out:

a) Up to 1,000 kilograms a tariff will be applied for every 10 kilograms

b) For more than 1,000 kilograms, a tariff will be applied for every 100 kilograms. 

c) ________________

This grossing up will be valid for all manner of billing (costs at the place of origin, international transportation, arrival costs, etc.).

4. 6  -  Revision of tariffs

In normal circumstances, the tariffs will be revised at the end of each year, and will be applied from the  ______ of the following year.  The management of the respective parties will carry out this revision, and once it has been agreed upon it must be notified to all of the services and personnel involved in the correspondence.   In the event that an annual revision of tariff is not agreed upon, the party which wanted the revision will be able to repudiate the Agreement according to the provisions of clause 14 therein.

5. Foreign Currencies

5.1  Billing currencies

Option A

a) From a North-South direction in ____________

b) From a South-North direction in  ____________

c) From an East-West direction in ___________

d) From a West-East direction in ___________

e)
       _________   _______   ___________

Option B


Billing will only be carried out in  ______________

5.2  Conversion conditions of the currencies

a)  The exchange rate will be set on a monthly basis by:

5.2.1 fax 

5.2.2 electronic mail 

5.2.3 ___________

and will be based on the average exchange over the last month.

c)  The book entries of the current month will be made in accordance with the fixed exchange rate for the month in which the transaction has been carried out.

6. Billing

6.1  -  It has been agreed that billing will be established:

·  on a transactional basis

·  on a consolidated basis

· on the basis of the means of transportation

·  ____________

6.2  -  Every bill, including the supplementary ones that are made after a consignment, must include the following items for the identification thereof:

a)  Reference of the correspondent (on importation)

b)  Registration of the means of transportation and date of departure

c) Number of the consignment note, bill of lading, etc

d)  Name of the sender and weight of the consignment

e) Any other items __________ 

6.3  -  If the consignment notes bills of lading, etc.  system is to be used, which is valued but prepared after a bill, it must accurately reflect the amounts set forth beforehand in the aforesaid consignment notes, bills of lading, etc. 

6.4  -  All bills received are to be entered in the accounts without exception, whether or not they have been approved.

6.5  - If there is a dis Agreement the bill must never be returned but must always be entered in the accounts.  After discussion and a compromise agreed upon in writing, the relevant payment or amended charge will be established, and it will be expressly stated which of the correspondents is to make it.

6.6  - Each and every one of the settlements connected with the performance of this  Agreement must be made from among the parties.  If one of the parties appointed another person to be the payer of the bills for his correspondent, that party will not be exempt from paying the other party if the aforementioned person does not do so.  

6.7  -  A statement / list of disputes will be prepared every month and will be forwarded to the persons appointed by each one of the parties.  Said list must be revised and resolved within the maximum period of  _______ days in order to be finally incorporated into the settlement for the following month.

7. Settlement of accounts

7.1  -  Each party will establish at the end of each month a list of all of the bills he has issued during the same period.

7.2  -  The list of bills for the month of X must be in the custody of the other party on the 15th day of the month of Y.

7.3  -  Between the 15th and the 30th of the month of Y each party will revise, analyse, compare, bring a claim and reconcile the two lists.

7.4 -  Up to the 15th day of the month of Z mutual payments, or the payment resulting from the provisional accounts, will be made.

7.5 – The party that delays payment must pay the other party late payment interest at the rate of  _______ a year, from the day after the date on which the payment should have been made in accordance with the foregoing paragraph.

8. Transmission of the information

8.1  -  Notwithstanding the provisions of clause 5 and 12 of the  Agreement in respect of the need to use transmission media in specific cases which guarantee that the communication will be received in normal circumstances, all other communication between the parties will be made through the following systems: 

· mail

· fax

· electronic mail 

· by telephone

· ____________

8.2 – Both parties undertake to inform each other of the following matters:

a) Commercial information:

· The system and the manner of communication thereof: ___________

· The language to be used: ____________

·  ______________

b)  Transaction information:

The following must be included in this information and it must be dealt with urgently in order that it is received at the place of destination before the consignments arrive:

· the sender / consignee

· definition of the Goods

· number of packages

· gross weight

· value of the Goods

· billing currency

· class of sale

· delivery address

· where appropriate, the amount of expenses to be collected at the place of destination

· language to be used

· _________________ 

c)  Details of the delivery end:

· confirmation of arrival

· of delivery

· of approval

· language to be used _________

· _____________

c) Accounting information:

· method

· system

· frequency

· language to be used

· ______________

9. Insurance

OPTION A

9.1  -  For the full term of the  Agreement each party will arrange and keep in force an insurance policy that covers the liabilities arising from the same, with a minimum annual insured sum of  _________ or of _______ per claim.

9.2  -  In the event that one of the parties may have already contracted an insurance policy that covers the minimum amounts set forth in the foregoing paragraph the liabilities that may have arisen from the  Agreement, must be kept in force for the full duration of the same. 

9.3  -  Each party may demand of the other party the delivery  of a copy of the insurance policy conditions to which the foregoing paragraphs refer and the latter will be obliged to forward it to the former.

9.4  -  Both parties covenant to subcontract the transportation services to financially sound carriers, or failing that, to have arranged an appropriate insurance that covers their civil and professional liability.

OPTION B

9.1  -For the whole duration of the insurance  Agreement each party will arrange and keep in force an insurance policy for the liabilities stemming from the same, with a minimum annual insured sum of  _________ or of _______ per claim.

9.2  -  If any of the parties have already arranged an insurance policy that covers the minimum sums set forth in the foregoing paragraph those liabilities that might arise from the  Agreement must remain in force for the whole duration thereof. 

9.3  -  Each party may demand from the other party the delivery of a copy of the policy conditions that the foregoing paragraphs refer to and the latter will be obliged to forward it to him.

9.4 -  Both parties covenant to subcontract the transportation services to financially sound carriers, or failing that, to have arranged an appropriate insurance that covers their civil and professional liability.

9.5  -  All lawsuits that have not been finally accepted or resolved by the insurance company may not lead to any charges, collections or payments of any manner between the parties.

10. Restricted deliveries

10.1  -  Pre Condition

Restricted deliveries with a value greater than  ____________ will not be accepted or issued without the prior  Agreement of the correspondent at the place of destination forwarded through any of the means of communication provided for in clause 8.1 of this Appendix relating to data transmissions.

    10.2  -  Accepted conditions

The following conditions are expressly and generally accepted:

a) an international cheque issued by a bank and payable to the Freight Forwarder.

b) an irrevocable certificate of a transfer of funds, with, where applicable, a period of validity long enough to make the transfer to the Freight Forwarder effective. 

Any other kind of condition (for example, against the original ________, against accepted bills, etc.) other than those stated above must be submitted for prior authorisation in writing from both parties.  

10.3  -  Costs arising from restricted goods

The storage, processing and other costs that originate from a delay attributable to the recipient of the Goods in the delivery of a cheque, certificate or any other type of condition, will be for the account of said recipient, regardless of the conditions of sale and / or transportation.

10.4  -  Notice of restricted Goods

All restricted Goods must be clearly marked on all prior notices, documents, consignment notes or bills of lading etc., and attention must be drawn to them.

10.5 -  Liability

The party that does not comply with or observe restricted Goods is liable for the same to the other party and undertakes to make a payment thereof, either directly or through an insurance company.

10.6 -  Billing of the service

Due to the special care and attention required and to the liability stemming from restricted deliveries, the managing correspondent at the place of destination will bill for this service subject to a charge of  __________ .

11. Return of Goods

11.1  -  Notice

When for whatever reason the recipient rejects the Goods, due to delay or damage or because the Goods do not match the order etc., the correspondent at the place of destination must immediately notify the correspondent at the place of origin, through any of the data transmission media referred to in clause 8.1 of this Appendix, and he must keep the Goods on deposit until he receives new instructions.  

11.2 – Expenses incurred
All expenses that stem form the foregoing situation, as well as the processing, dispatch, storage, different delivery and / or return, will be for the account of the correspondent at the place of origin, unless something different is specifically agreed upon.  Said expenses will not be billed until the new instructions have been received. 

11.3  -  Billing of the service
The correspondent entrusted with the management of this type of transaction will bill a fixed amount of ________ by way of consideration for the same.

12.  Non-acceptance of costs by the recipient of the Goods


If the recipient of the Goods, on his own behalf or through a person authorised to act on his behalf, should dispute any expenses relating to transportation or should state that he cannot or does not wish to pay for any charge accrued at the place of origin, the correspondent at the place of destination will immediately notify the correspondent at the place of origin.  The correspondent at the place of origin must issue to the correspondent at the place of destination, without delay, the appropriate instructions and / or information.  In no event must the Goods / consignment be made available to the recipient or to the person authorised to act on his behalf before instructions in writing are received from the correspondent at the place of origin.   

13. Terminology


In all the statements and documents that may arise from this Correspondents’  Agreement the terminology that appears in the FIATA guide, which the parties state that they are aware of, will be employed.

14. Other technical conditions


_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________.

15. Application of the optional clauses

15.1 -  The alternative contained in option B of clause 5.1 of this Appendix will be applied if the parties fail to select the other alternative set forth as option A therein.

15.2  -  The alternative contained in option A of clause 9 of this Appendix will be applied if the parties fail to select the other alternative set forth as option B therein.

Signature of the representatives of the parties.
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